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Abstract

Package tour, a kind of travelling with arrangements for the details of the
tour, includes more than two tour services into the details of the tour and then is
presented to tourists. This kind of travelling has been increasingly popular. Tourists will
enter into a contract with a tour operator or travel agent in order to receive a package
tour. Tourist industry operators such as a hotel operator, transporter, etc will be service
providers to tourists. The package tour contract is involved with many people and its
characteristic requires a tourist to pay in advance. Therefore when there is a breach of
the contract or when the tour is cancelled or changed, the tourist faces problems
regarding rights, obligations, liabilities, exoneration and restriction of liabilities of the tour
operator.

With regard to Thailand, even though there is the Travel Agency Business
and Guide Act B.E. 2551 (2008), an act with an objective to regulating tour operators,
this Act neither directly nor fully protects tourists on the issue concerning package tour
contract.

From the comparative study with foreign laws, this thesis finds that the
United Kingdom has a specific law directly governing the package tour contract. It has
applied an implied term to the package tour contract which was later prescribed into the
Package Travel, Package Holidays and Package Tours Regulations 1992. As a result, it
can monitor content of the package tour contract efficiently. In relation to Australia, while
there is only a law regulating an operation of travel business, it does not have a special
law on the content of package tour contract. Nevertheless, the court applies general law
to govern the content of the package tour operator as well as creates rulings in
judgments which can be applied to the package tour contract in order to protect tourists
effectively.

This thesis analyzes various legal issues relating package tour contract and
finds a suitable measure to protect tourists. The study finds that it should amend the

following legal provisions.



1.The first issue is about character of contract and legal relation between
the parties because tourists have to pay the price of the package in advance. The
tourists are in an inferior position if there is a breach of contract. Moreover, the package
tour contract has a characteristic of third party beneficiary contract. In some cases, if
the tour operator makes a contract with the tourist industry operator with a lower service
than the one specified in the contract with the tourist, the tourists, unfortunately, cannot
ask tourist industry operator to make a performance under the contract between them.
Hence, this author proposes that the package tour contract has to be made in writing,
with information or text as mentioned by law, and handed to tourists. In addition, the law
should place a burden of proof to the tour operator by prescribing liability of the tour
operator in law.

2. The next issue concerns with tourist protection. The principles relating
tourist protection in the Travel Agency Business and Guide Act B.E. 2551 (2008),
namely, advertisement, details of the tour, cancellation of the tour, and change of the
detail of the tour, cannot adequately protect tourists. This author, thus, suggests
amending laws in various points so the law can cope with the existing package tour
contract.

3. Problem on remedy to tourists is another interesting point. Owing to the
fact that an objective of the package tour contract is for entertainment, this author
recommends that compensation should not be limited only to monetary damage but
extended to non-monetary one. The court should consider damages for the mental
distress as common damage from breach of package tour contract and award
compensation for distress and disappointment for tourists even though there is not
physical damage.

4. Lastly, issue on regulating package tour is a subject of study because
the law does not allow relevant authorities to administrate package tour contract.
Accordingly, an unfair contract is provided to tourists. In this author’s opinion, it should
issue a ministerial regulation, regulation or notification governing package tour contract.

It should make an analogy with the consumer protection principle in Section 35 bis of

(5)



the Consumer Protection Act (No. 2) B.E. 2541 (1998) because it permits relevant public
authorities to control the package tour contract made between the tour operator and
tourist. This will lead to fairer package tour contract of which content benefits the
tourists.

Once the specific law to protect tourists who enter into the package tour
contract is amended, it will promote and improve the image of tourism including

boosting confidence of Thai and foreign tourist for travelling in Thailand.
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° Article 2 "package" means the pre-arranged combination of at least two of
the following components when sold or offered for sale at an inclusive price and when
the service covers a period of more than twenty-four hours or includes overnight
accommodation:

(a) transport;

(b) accommodation;

(c) other tourist services not ancillary to transport or accommodation and

accounting for a significant proportion of the package.
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° The actual producer of a unit of travel merchandise such as a carrier,
hotel, sightseeing operator, etc. (IFTTA, IFTTA Legal Glossary, Retrieved August 8, 2009

from http://www.iftta.org/glossary.php?Group=S)

° A business that combines two or more travel services (e.g., transport,
accommodation, meals, entertainment, sightseeing) and sells them through travel
agencies or directly to final consumers as a single product (called a package tour) for a

global price. The components of a package tour might be pre-established, or can result
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from an "a la carte" procedure, where the visitor decides the combination of services
he/she wishes to acquire. (UNWTO, Basic References on Tourism Statistics, Retrieved

August 8, 2009 from http://www.unwto.org/estadisticas/basic_references/index-en.htm)

a o

" wezamLiny ﬁqiﬂ@u%ﬁmmxﬁmmmﬁw.m. 2551 41R91 4

® a seller of travel services selling directly to the public, acting with or
without any prior agreement as a formal or informal agent, booking agent, broker, sales
representative, marketer or retailer of a travel package assembled by any other seller of
travel services, or acting as a retailer of individual travel services.

A person who habitually or regularly undertakes to provide for other persons for a price,
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one or more separate services rendering possible a journey or sojourn, such services
including, but not confined to:

- Selling tour packages on behalf of tour operators (Domestic or
International).

- Arranging for travel documents in accordance with the prevailing
regulations.

- Arranging for transport and/or accommodation for travellers.

- Providing Travel Insurance facilities.

(Retrieved August 8, 2009 from http://www.unwto.org/WebTerm6/Ulindexxsl)
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° David Grant and Stephen Mason, Holiday Law (London: Sweet & Maxwell,
1995), p.57.

® 941aNAN9N retailer AMNAIAAAINNLBY PTRs "retailer” means the person
who sells or offers for sale the package put together by the organiser. ARANUNE
MIULARIALAILNUNITIAUNNG (travel agent) ﬁrijfwﬂmrsﬁluuwﬁuj LL@:SLum?:Engﬂu
9al4/191 “Faununsidune Weliitemnilanuaenndesiy

""contract' means the agreement linking the consumer to the organiser or to
the retailer, or to both, as the case may be;

8"package" means the pre-arranged combination of at least two of the
following components when sold or offered for sale at an inclusive price and when the
service covers a period of more than twenty-four hours or includes overnight
accommodation:

(a) transport;

(b) accommodation;

(c) other tourist services not ancillary to transport or accommodation and
accounting for a significant proportion of the package,

and

(i) the submission of separate accounts for different components shall not

cause the arrangements to be other than a package;
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(i) the fact that a combination is arranged at the request of the consumer
and in accordance with his specific instructions (whether modified or not) shall not of

itself cause it to be treated as other than pre-arranged;
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*PTRs 9 (1) The other party to the contract shall ensure that

(a) depending on the nature of the package being purchased, the contract
contains at least the elements specified in Schedule 2 to these Regulations;

(b) subject to paragraph (2) below, all the terms of the contract are set out
in writing or such other form as is comprehensible and accessible to the consumer and
are communicated to the consumer before the contract is made; and

(c) a written copy of these terms is supplied to the consumer.

(2) Paragraph (1)(b) above does not apply when the interval between the
time when the consumer approaches the other party to the contract with a view to
entering into a contract and the time of departure under the proposed contract is so
short that it is impracticable to comply with the sub-paragraph.

(3) It is an implied condition (or, as regards Scotland, an implied term) of
the contract that the other party to the contract complies with the provisions of
paragraph (1).

"’SCHEDULE 2: Elements to be included in the contract if relevant to the
particular package

(1) The travel destination(s) and, where periods of stay are involved, the
relevant periods with dates.

(2) The means, characteristics and categories of transport to be used and

the dates, times and point of departure and return
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(3) Where the package includes accommodation, its location, its tourist
category or degree of comfort, its main features and, where the accommodation is to be
provided in a Member State, its compliance with the rules of that Member State.

(4) The meals which are included in the package.

(5) Whether a minimum number of persons is required for the package to
take place and, if so, the deadline for informing the consumer in the event of
cancellation.

(6) The itinerary.

(7) Visits, excursions or other services which are included in the total price
agreed for the package.

(8)The name and address of the organiser, the retailer and, where
appropriate, the insurer.

(9) The price of the package, if the price may be revised an indication of the
possibility of such price revisions, and an indication of any dues, taxes or fees
chargeable for certain services (landing, embarkation or disembarkation fees at ports
and airports and tourist taxes) where such costs are not included in the package.

(10) The payment schedule and method of payment.

(11) Special requirements which the consumer has communicated to the
organiser or retailer when making the booking and which both have accepted.

(12) The periods within which the consumer must make any complaint

about the failure to perform orther inadequate performance of the contract.
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" wall v Silver Wing Surface Arrangements (1981) (High Ct, unreported),
Holiday Law, p.84-85, p.98.

" David Grant and Stephen Mason, supra note 5, p.113.

" PTRs 15(1) The other party to the contract is liable to the consumer for
the proper performance of the obligations under the contract, irrespective of whether

such obligations are to be performed by that other party or by other suppliers of



39

[ %

Ty duwflunnsaanaarniuiinaesgilsznaugsiadnnaalddennaiandounes

a e o dsj b 1 dl o d” 1 2 o Y o 1 ai
ﬂ’]ﬁ‘ﬂ{]ﬁ_l ANNTTNTTUNU 1/1’]?']Qﬂ?tﬂﬂﬂﬂﬁ@qﬁﬂﬁ‘iﬂﬂ'ﬂﬂLmﬂﬁﬂﬁizﬁuiﬂgﬂ fiagnin lidnesng

a = a % o Y

TAFuAdanie deinviasiealianisalasdesnniunnguiadyyiiugilsenay

&9

©

Aaa o s o

graunIINviaaienli insziinviesies liiifduiuile o duflsznaugnavnssu

U

1
o al 4

vieaeg atrelefinan nguntsnavualiigdseneugsnatnneasieadianniutiasie
o 1 dl a o 1 :: d” 1 dl a a ¥ a o dl 1 dgj 1
wnviesnenlunsdidangns vl lidendnsvesflsznaugsiatiuieslunisladeaeiwn
y oA e I
Hisrneugnaiunssnviesnetaunne WiAnA @ MNe AL
annuanaananainliiuléian fusznaugsiatnnaaiauiuialy
v !
nsUfumnIsdszuiianudyyednanieain daunan Aonniuiinaesdlssnaugsia
o dl 10 K 1 a :// a d” o v
dnaaazaegeenllingliA1idedn Avanialy o aziinauaInnIsnssinveslszney

Qs

a o dl A 1 ' 1 [~3 Y o 4 ¥ v a a wa
ﬁﬁ‘ﬂ"]u’]wlf;lf)ﬂ?‘ﬂiﬁ\l LLE]@EI’}\‘]VL'j‘ﬂD"]’]N PTRs 1mi_|ty§ym@ﬂmqumﬁmwmlumaﬂgum

|
=

nisdsznunNdryeyretiuafaninlilunins 152)" e ladlinasiiAulEngusnaiu

services but this shall not affect any remedy or right of action which that other party may
have against those other suppliers of services.

" PTRs 15(2) The other party to the contract is liable to the consumer for
any damage caused to him by the failure to perform the contract or the improper
performance of the contract unless the failure or the improper performance is due
neither to any fault of that other party nor to that of another supplier of services, because

(a) the failures which occur in the performance of the contract are
attributable to the consumer;

(b) such failures are attributable to a third party unconnected with the
provision of the services contracted for, and are unforeseeable or unavoidable; or

(c) such failures are due to

(i) unusual and unforeseeable circumstances beyond the control of the
party by whom this exception is pleaded, the consequences of which could not have

been avoided even if all due care had been exercised; or
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(i) an event which the other party to the contract or the supplier of services,

even with all due care, could not foresee or forestall.

" David W. Oughton, Consumer Law: text, cases, and materials (London:

Blackstone Press, 1991), p.274.
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" PTRs 4 (1) No organiser or retailer shall supply to a consumer any
descriptive matter concerning a package, the price of a package or any other
conditions applying to the contract which contains any misleading information.

(2) If an organiser or retailer is in breach of paragraph (1) he shall be liable
to compensate the consumer for any loss which the consumer suffers in consequence.

" PTRs 5(1) Subject to paragraph (4) below, no organiser shall make
available a brochure to a possible consumer unless it indicates in a legible,
comprehensible and accurate manner the price and adequate information about the
matters specified in Schedule 1 to these Regulations in respect of the packages offered
for sale in the brochure to the extent that those matters are relevant to the packages so
offered.

" SCHEDULE 1

Information to be included (in addition to the price) in brochures where
relevant to package offered

1. The destination and the means, characteristics and catagories of
transport used.

2. The type of accommodation, its location, category or degree of comfort
and its main features and, where the accommodation is to be provides in member State,
its approval or tourist classification under the rules of that member State.

3. The meals which are included in the package.

4. The itinerary.
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5. General information about passport and visa requirements which apply
for British citizens and health formalities required for the journey and the stay.

6. Either the monetary amount or the percentage of the price which is to be
paid on account and the timetable for payment of the balances.

7. Whether a minimum member of persons is required for the package to
take place and, if so, the deadline for informing the consumer in the event of the
cancellation.

8. The arrangements (if any) which apply if consumers are delayed at the
outward or homeward points of departure.

9. The arrangements for security for money paid over and for the

repatriation of the consumer in the event of insolventcy.
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" PTRs 6 (1) Subject to paragraphs (2) and (3) of this regulation, the
particulars in the brochure (whether or not they are required by regulation 5(1) above to
be included in the brochure) shall constitute implied warranties (or, as regards Scotland,
implied terms) for the purposes of any contract to which the particulars relate.

(2) Paragraph (1) of this regulation does not apply

(a) in relation to information required to be included by virtue of paragraph
9 of Schedule 1 to these Regulations; or

(b) where the brochure contains an express statement that changes may
be made in the particulars contained in it before a contract is concluded and changes in
the particulars so contained are clearly communicated to the consumer before a
contract is concluded.

(3) Paragraph (1) of this regulation does not apply when the consumer and
the other party to the contract agree after the contract has been made that the
particulars in the brochure, or some of those particulars, should not form part of the

contract.
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* David W. Oughton, supra note 15, p.279.

?' Case report: Mawdsley v Cosmos Air Plc [2002] EWCA Civ 587
(CA).International Travel Law Journal (2003): 23-32.
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* PTRs 7(1) Before a contract is concluded, the other party to the contract
shall provide the intending consumer with the information specified in paragraph (2)
below in writing or in some other appropriate form.

(2) The information referred to in paragraph (1) is:

(a) general information about passport and visa requirements which apply
to British Citizens who purchase the package in question, including information about
the length of time it is likely to take to obtain the appropriate passports and visas;

(b) information about health formalities required for the journey and the
stay; and

(c) the arrangements for security for the money paid over and (where
applicable) for the repatriation of the consumer in the event of insolvency.

(3) If the intending consumer is not provided with the information required
by paragraph (1) in accordance with that paragraph the other party to the contract shall
be guilty of an offence and liable:

(a) on summary conviction, to a fine not exceeding level 5 on the standard
scale; and

(b) on conviction on indictment, to a fine.



47

Yo Y o 1 k4

o I dl 1 v 2 a
V’]ﬂuﬂ‘l’]@ﬂL‘Wﬂ‘ﬂNiﬂﬁ‘U‘ﬂ@H@ NNR1IUINAU EQJJ‘]J?ZH‘ﬂUﬁ;?ﬂ@

o dl A o a IS a 2 o
UNNED LAZ/198 AILNUNITLAUNINAZH m’mmmmquyﬂmﬂmmimﬂﬂmﬁﬂm

4 !

(1) N9ANAsasTiniaaden i lfiudeyanaunafunig

u

v a o dl | o a ¥ 4
Qﬂizﬂﬂﬂﬁ?ﬂqu’u%ﬂq LAZ/YTE AIULNUNITIAUNIIAZ G LI
o & | =

dayanapaldRundnvasnanluseazinaiinuizannauBuauniaiuaiaanenianeg

a

wralugtluuuaunmanzan®

® PTRs 8(1) The other party to the contract shall in good time before the
start of the journey provide the consumer with the information specified in paragraph (2)
below in writing or in some other appropriate form.

(2) The information referred to in paragraph (1) is the following:

(a) the times and places of intermediate stops and transport connections
and particulars of the place to be occupied by the traveller (for example, cabin or berth
on ship, sleeper compartment on train);

(b) the name, address and telephone number

(i) of the representative of the other party to the contract in the locality
where the consumer is to stay,or, if there is no such representative,

(i) of an agency in that locality on whose assistance a consumer in
difficulty would be able to call,or, if there is no such representative or agency,
a telephone number or other information which will enable the consumer to contact
the other party to the contract during the stay; and

(c) in the case of a journey or stay abroad by a child under the age of 16
on the day when the journey or stay is due to start, information enabling direct contact to
be made with the child or the person responsible at the place where he is to stay; and

(d) except where the consumer is required as a term of the contract to take
out an insurance policy in order to cover the cost of cancellation by the consumer or the
cost of assistance, including repatriation, in the event of accident or illness, information
about an insurance policy which the consumer may, if he wishes, take out in respect of

the risk of those costs being incurred.
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(3) If the consumer is not provided with the information required by
paragraph (1) in accordance with that paragraph the other party to the contract shall be
guilty of an offence and liable:

(@) on summary conviction, to a fine not exceeding level 5 on the standard

scale; and (b) on conviction on indictment, to a fine.

*PTRs 12 In every contract there are implied terms to the effect that
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(a) where the organiser is constrained before the departure to alter
significantly an essential term of the contract, such as the price (so far as regulation 11
permits him to do so), he will notify the consumer as quickly as possible in order to
enable him to take appropriate decisions and in particular to withdraw from the contract
without penalty or to accept a rider to the contract specifying the alterations made and
their impact on the price; and

(b) the consumer will inform the organiser or the retailer of his decision as
soon as possible.

* PTRs 13(1) The terms set out in paragraphs (2) and (3) below are
implied in every contract and apply where the consumer withdraws from the contract
pursuant to the term in it implied by virtue of regulation 12(a), or where the organiser, for

any reason other than the fault of the consumer, cancels the package before the agreed

date of departure.
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* PTRs 13(2) The consumer is entitled

(a) to take a substitute package of equivalent or superior quality if the other
party to the contract is able to offer him such a substitute; or

(b) to take a substitute package of lower quality if the other party to the
contract is able to offer him one and to recover from the organiser the difference in price
between the price of the package purchased and that of the substitute package; or

(c) to have repaid to him as soon as possible all the monies paid by him
under the contract.

* PTRs 13(3) The consumer is entitled, if appropriate, to be compensated
by the organiser for non-performance of the contract except where

(a) the package is cancelled because the number of persons who agree to
take it is less than the minimum number required and the consumer is informed of the
cancellation, in writing, within the period indicated in the description of the package; or

(b) the package is cancelled by reason of unusual and unforeseeable
circumstances beyond the control of the party by whom this exception is pleaded, the
consequences of which could not have been avoided even if all due care had been

exercised.
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* PTRs 13(4) Overbooking shall not be regarded as a circumstance falling
within the provisions of sub-paragraph (b) of paragraph (3) above.

* PTRs 11 (1) Any term in a contract to the effect that the prices laid down
in the contract may be revised shall be void and of no effect unless the contract
provides for the possibility of upward or downward revision and satisfies the conditions
laid down in paragraph (2) below.

(2) The conditions mentioned in paragraph (1) are that

(a) the contract states precisely how the revised price is to be calculated;

(b) the contract provides that price revisions are to be made solely to allow
for variations in:

(i) transportation costs, including the cost of fuel,

(i) dues, taxes or fees chargeable for services such as landing taxes or
embarkation or disembarkation fees at ports and airports, or

(ii) the exchange rates applied to the particular package; and

(3) Notwithstanding any terms of a contract,

(i) no price increase may be made in a specified period which may not be
less than 30 days before the departure date stipulated; and

(ii) as against an individual consumer liable under the contract, no price
increase may be made in respect of variations which would produce an increase of less
than 2%, or such greater percentage as the contract may specify, (‘non-eligible
variations") and that the non-eligible variations shall be left out of account in the

calculation.
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* PTRs 14(1) The terms set out in paragraphs (2) and (3) below are
implied in every contract and apply where, after departure, a significant proportion of
the services contracted for is not provided or the organiser becomes aware that he will
be unable to procure a significant proportion of the services to be provided.

(2) The organiser will make suitable alternative arrangements, at no extra
cost to the consumer, for the continuation of the package and will, where appropriate,
compensate the consumer for the difference between the services to be supplied under

the contract and those supplied.
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(3) Ifitis impossible to make arrangements as described in paragraph (2),
or these are not accepted by the consumer for good reasons, the organiser will, where
appropriate, provide the consumer with equivalent transport back to the place of
departure or to another place to which the consumer has agreed and will, where
appropriate, compensate the consumer.

*' PTRs 15(1) The other party to the contract is liable to the consumer for
the proper performance of the obligations under the contract, irrespective of whether
such obligations are to be performed by that other party or by other suppliers of
services but this shall not affect any remedy or right of action which that other party may

have against those other suppliers of services.
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* PTRs 15(2) The other party to the contract is liable to the consumer for
any damage caused to him by the failure to perform the contract or the improper
performance of the contract unless the failure or the improper performance is due
neither to any fault of that other party nor to that of another supplier of services, because

(a) the failures which occur in the performance of the contract are
attributable to the consumer;

(b) such failures are attributable to a third party unconnected with the
provision of the services contracted for, and are unforeseeable or unavoidable; or

(c) such failures are due to

(i) unusual and unforeseeable circumstances beyond the control of the
party by whom this exception is pleaded, the consequences of which could not have
been avoided even if all due care had been exercised; or

(ii) an event which the other party to the contract or the supplier of services,

even with all due care, could not foresee or forestall.
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* PTRs 15(6) The terms set out in paragraphs (7) and (8) below are implied
in every contract.

(7) In the circumstances described in paragraph (2)(b) and (c) of this
regulation, the other party to the contract will give prompt assistance to a consumer in
difficulty.

(8) If the consumer complains about a defect in the performance of the
contract, the other party to the contract, or his local representative, if there is one, will
make prompt efforts to find appropriate solutions.

* PTRs 15(3) In the case of damage arising from the non-performance or
improper performance of the services involved in the package, the contract may provide
for compensation to be limited in accordance with the international conventions which
govern such services.

(4) In the case of damage other than personal injury resulting from the
non-performance or improper performance of the services involved in the package, the
contract may include a term limiting the amount of compensation which will be paid to

the consumer, provided that the limitation is not unreasonable.
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% (5) Without prejudice to paragraph (3) and paragraph (4) above, liability
under paragraphs (1) and (2) above cannot be excluded by any contractual term.

* David Grant and Stephen Mason, supra note 5, p.224.

" McLeod v Hunter [1987] C.L.Y. 1162, Holiday Law, p.226.

* Harris v. Torchgrove [1985] C.L.Y. 944, Holiday Law, p.228.
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* Davey v. Cosmos [1989] C.L.Y. 2561, Holiday Law, p.228.
“© Jarvis v Swans Tours Ltd. [1973] 1 QB 233 (Retrieved October 8, 2008

from www.lexisnexis.com)
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together by the organiser.
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“PTRs 2 In these Regulations

"the other party to the contract" means the party, other than the consumer,

to the contract, that is, the organiser or the retailer, or both, as the case may be.
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Travel Agents Act 1986 (New South Wales), Travel Agents Act 1985 (Western Australia),
Travel Agents Act 1986 (Victoria), Travel Agents Act 1986 (South Australia), Travel
Agents Act 1987 (Tasmania), Agents Act 2003 (Australia Capital Territory), Travel

Agents Act 1988 (Queensland)



66

o 6 o dl o ¥y A o . . . . 51
ﬂgﬂ&l’\ﬂﬂ{]‘MNWﬂ@qﬂ@ﬂ‘]ﬂm‘ﬂﬂ‘h’rﬁ‘mﬂ‘)ﬂUﬂq?ﬂ’W]Lﬂuﬁﬁ‘ﬁ‘N (Fair Trading legislation)

v
o o o

&K v a %
liisAuluigremuiesanane

wana1ni uannguuneiallderaliatiananinmueising o aanAinInE

& o s Y o o o -dl (3 @ A ¥ a o -dl
fasuaundfuldnu UUNRUNEULLULLALATI NRT1IAD ﬁqﬂﬂgﬂ?ZﬂﬂUﬁq?ﬂ@u’]LWﬂ’J

1o a o dl 1% Y o 1 dl 1 Aa ay b4 a o a
1NQ®U?ﬂW?ﬂQW1ﬂﬁ]ﬂ@\11Q TNV tiaNNANTNBITAHUAAABFAIUNUNITLAUNIS

& a o = o a o a { ¥ v @ < 1%
@Jﬂﬁ‘zﬂ‘ﬂ‘i_lh;ﬁ‘ﬂ@u’] NEINTUNITHARTULUN UszuniaULAe Lmzmmmmm@mm@umumqim

2.2 AaULAALRAUN

v
v A

Tanenfinutaiul aglfiinisAnsnguunannanalidnesiu Tnengunie

1 o dgj o A
LARASAUUNUIRLLURLURNTIAIU

o

(1) ﬂgummwﬁﬂwaﬁﬂmﬁﬁﬂ UAUARILNUNITAUNN (travel agents act)

¥

luudariguaviamnisnases (anliu Northern  Territory) ”Lf-ﬁﬁm;mﬁﬂgumﬂ

ansanealenwsn el N e T AULUNT RN AUAILNWAITLAUNIG (the  National

'
=X o

Scheme for the Regulation of Travel Agents) Feniuuangnast unislfifuayyinli
dsznaugsnasaununIaiung I lidnissninac A9l “nasaniingsiafaun

NNFLAUNTN" (carrying on business of travel agent) 13n3aunninanazAsaLAgNIzLLl

v
v o o v o

1 dl v o £ = v a 2 a
N1INAN LV]EI’JSLu‘iQﬂE”I”Iu mﬂuﬂgumwmhm AUNLUNIAILLNUNTITEAUNIN E;Ijﬂﬁ‘:ﬁﬂ‘ﬂ‘]_lﬁq?ﬂ@

Wnen funuatmiieriall wazasdnsnsunguiuwmnlidanliifiznisinaaiunisaunig

'
1 =

dl o QIQI o o v ¥ 1o Y o a
BASNNN UBNANU ﬂ{]ﬂﬂqﬂﬂ\iﬂ’]ﬁuﬂiﬁﬂﬂ’]ﬂ]@L“T]F;ISLWLLﬂuﬂVI@QLVIEQNiﬂ?UﬂQ’]NL@HM’]H

a

°

a

AULUAINIAINNIAAIUN BN TAUN YT sznaugsRatnaaladtyyn (default)
ngunigauAInaayeAnasastinveanaanielulszimauasiiiniminuadeniiuue

agen3aniaaiueynyie azfiaslsznaugsnasaununisiaunieetindednduaziilugson

*! Fair Trading Act 1987 (New South Wales), Fair Trading Act 1987 (Western
Australia), Fair Trading Act 1999 (Victoria), Fair Trading Act 1987 (South Australia), Fair
Trading Act 1990 (Tasmania), Fair Trading Act 1992 (Australia Capital Territory), Fair
Trading Act 1989 (Queensland), Consumer Affiars and Trading Act 1990 (North

Territory)
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* schedule 2 travel package means the prearranged provision of a

combination of activities, goods or services for 1 person that includes at least 2 of the

following--

(a) accommodation, with or without the provision of food;

(b) guiding services;

(c) food other than food provided with accommodation;

(d) tourism activities;

Examples of tourism activities--

ballooning or rafting trips, bushwalking, fishing

(e) translation services;

(f) transport, including transport to, from and within, Queensland;
(g) visiting, or introductions to, retailers at a travel destination;
(h) visiting tourist attractions at a travel destination, including, but not limited
to, entry to the attractions;

Examples of tourist attractions--

theme parks, places of entertainment, beaches, national parks

(i) other activities, goods or services prescribed under a regulation.
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** Steiner v Magic Carpet Tours Pty Ltd (1985) APTR 40-581, Australian

Travel & Tourism Law, p.302.
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* Trade Practice Act 1974 Section 74 (1) In every contract for the supply
by a corporation in the course of a business of services to a consumer there is an
implied warranty that the services will be rendered with due care and skill and that any
materials supplied in connexion with those services will be reasonably fit for the purpose
for which they are supplied.

*" Trade Practice Act 1974 Section 74(2) Where a corporation supplies
services (other than services of a professional nature provided by a qualified architect or
engineer) to a consumer in the course of a business and the consumer, expressly or by
implication, makes known to the corporation any particular purpose for which the
services are required or the result that he or she desires the services to achieve, there is
an implied warranty that the services supplied under the contract for the supply of the
services and any materials supplied in connexion with those services will be reasonably

fit for that purpose or are of such a nature and quality that they might reasonably be
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expected to achieve that result, except where the circumstances show that the
consumer does not rely, or that it is unreasonable for him or her to rely, on the
corporation's skill or judgment.

** Dillion v Baltic Shipping Company(The “Mikhail Lermontov”) (1989) 2I

NSWLR 614, New South Wales Supreme Court, Australian Travel & Tourism Law, p.294.
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* Trade Practice Act 1974 Section 52 A corporation shall not, in trade or
commerce, engage in conduct that is misleading or deceptive or is likely to mislead or
deceive.

® Trade Practice Act 1974 Section 4(2)(b) a reference to engaging in
conduct shall be read as a reference to doing or refusing to do any act....

®" Trade Practice Act 1974 Section 53 A corporation shall not, in trade or
commerce, in connexion with the supply or possible supply of goods or services or in

connexion with the promotion by any means of the supply or use of goods or services:
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(aa) falsely represent that services are of a particular standard, quality,
value or grade

* Trade Practice Act 1974 Section 55A A corporation shall not, in trade or
commerce, engage in conduct that is liable to mislead the public as to the nature, the
characteristics, the suitability for their purpose or the quantity of any services.

° Doherty v Travel Land Pty Ltd; Doherty v Associated Travel Pty Ltd 1982
APTR 40-323, Federal Court of Australia, Australian Travel & Tourism Law, p.352.
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* Trade Practice Act 1974 Section 82 ...,a person who suffers loss or
damage by conduct of another person that was done in contravention of a provision of
Part IV, IVA, IVB or V or section 51AC may recover the amount of the loss or damage by
action against that other person or against any person involved in the contravention.

65Pupkus & Butkeviciute v Nemirovska t las Bondi Travel [2004] NSWCTTT

540, Australian Travel & Tourism Law, p.304.
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% Morlin v Overseas Travel Service P/L [2003] NSWCTTT 620, Australian
Travel & Tourism Law, p.305.
Tourism Services (Code of Conduct for Inbound Tour Operators)
Regulation 2003 Section 4 (1) An inbound tour operator must have a written policy for
resolving disputes between the inbound tour operator and a tourist who uses a travel
package arranged by the inbound tour operator about goods or services supplied to the
tourist under the travel package
Section 4 (3) The inbound tour operator must inform each tourist who uses a
travel package arranged by the inbound tour operator, before the tourist enters
Queensland, about the inbound tour operator's policy, and, if the tourist asks, give the

tourist a copy of the policy.
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* Trade Practices Act 1974 Section 53 A corporation shall not, in trade or
commerce, in connexion with the supply or possible supply of goods or services or in
connexion with the promotion by any means of the supply or use of goods or services:

(c) represent that goods or services have sponsorship, approval,
performance characteristics, accessories, uses or benefits they do not have;

* Trade Practices Act 1974 Section 44ZZRB "benefit' includes any
advantage and is not limited to property.

& Doolan v Air New Zealand; Jetset Tours Pty Ltd(1978) ATPR 40-082,

Federal Court of Australia, Australian Travel & Tourism Law, p.384.
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! Taylor and Lee v Queensland Travel Centre [2002] NSWCTTT 466,
Australian Travel & Tourism Law, p.106.

& Young v. Qantas Airways — Qastas Travel & Trafalga Tour (Aust) Pty Ltd
[2003] NSWCTTT 198, Australian Travel & Tourism Law, p. 103.
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' Travel Agents Act 1988 (Qld) section 12 (3) Where a person is convicted
of an offence against subsection (1), the court by which the conviction is recorded shall
order the person to pay to the Crown an amount estimated by the court to be the amount
of the profit that has accrued to the person or any other person with whom the person
has a business or personal association in consequence of the commission of the

offence.

Section 12(4) Any amount recovered by the Crown in pursuance of an order

under subsection (3) shall be paid into the compensation fund.

* Travel Agents Act 1986 (NSW) section 40 (7) A person who, in the course
of carrying on a business, provides an unlisted person with goods or services for
disposal in a manner that would constitute the carrying on by the unlisted person of
business as a travel agent shall be deemed to have aided, abetted, counselled and
procured the carrying on by the unlisted person of business as a travel agent.

* Travel Agents Act 1986 (NSW) Section 40 (6) Where an act or omission
referred to in subsection (3) was the act or omission of a person who, at the time of the
act or omission, was an unlisted person, any other person who, in the course of carrying

on a business, provided the unlisted person with goods or services in relation to which
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the act or omission occurred shall, for the purposes of subsections (3), (4) and (5) but in
relation only to the act or omission in so far as it involved those goods or services, be
deemed to have, at the time of the act or omission, carried on business as a travel agent
in partnership with the unlisted person.

* Orbit Travel Services Pty Ltd v Travel Compensation Fund [1999] NSWCA
63, New South Wales Court of Appeal, Australian Travel & Tourism Law, p.506.

® Travel Agents Act 1986 (NSW) Section 40(3) Where a payment is made to
a claimant under the compensation scheme by reason of an act or omission by a person
carrying on business as a travel agent, the compensation scheme trustees are
subrogated to the rights of the claimant in relation to the act or omission.

* Travel Agents Act 1986 (NSW) Section 40(4) Where the rights conferred
by subsection (3) on the compensation scheme trustees are exercisable against a body
corporate, those rights are enforceable jointly against the body corporate and the
persons who were its directors at the time of the act or omission and severally against

the body corporate and each of those directors.
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* Travel Agents Act 1986 (NSW) Section 38(3) Where the court before
which a person is convicted of an offence against section 6 (1) is the Supreme Court,

the Court may, in addition to any penalty it may impose, order the person to pay to the
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Crown an amount assessed by the Court as not exceeding the proceeds derived by the
person from the commission of the offence.

(5) For the purpose of making an order against a person under subsection
(3), the Supreme Court may:

(a) take into account such matters as the Court thinks fit,

(b) to the extent specified by the Court-treat any interest in real or personal
property acquired by the person by means of proceeds derived from the commission of
the offence as proceeds derived by the person from commission of the offence, and
(c) treat the equivalent, in money terms, of any interest in real or personal property
derived by the person from commission of the offence as proceeds derived by the
person from commission of the offence

* Travel Agents Act 1986 (NSW) Section 39(1) Where:

(a) proceedings are instituted in the Supreme Court against a person for an
offence against section 6 (1),

(b) an order against a person is made under section 38 (2) or (3), or

(c) a person is, because of an order made under section 38 (2) or (3), under
the liability imposed by section 38 (6) on directors of a body corporate,
the Court may, by order, prohibit:

(d) the person from disposing of, or otherwise dealing with, any interest in
specified property, and

(e) any other specified person from disposing of, or otherwise dealing with,
any interest in specified property:

(i) which is vested in the person referred to in paragraph (d) and in respect

of which that other person has a power of disposition, or
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(i) which is held by that other person for the person so referred to,
otherwise than in such manner as may be specified in the order.

* Travel Agents Act 1986 (NSW) Section 39 (5) Any person to or upon
whom an order made under subsection (1) is given or served in accordance with this
section and who, while it is in force, acts in contravention of or fails to comply with the
order shall be guilty of an offence against this Act and shall be liable to a penalty not
exceeding 20 penalty units or to imprisonment for a term not exceeding 6 months, or

both.

“Travel Agents Act 1988 (Qld) section 9 (1) For the purposes of this Act but
subject to this section, a person carries on business as a travel agent if the person, in
the course of a business, sells or arranges for the sale of or advertises that he or she is

willing to sell or arrange for the sale of--

(a) rights to travel; or

(b) rights to travel and accommodation.
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Review of consumer protection measures in travel and travel related
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